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EXECUTIVE SUMMARY

The Attorneys General of New York, California, the District of Columbia, Oregon, Rhode
Island, and Washington have prepared this report to respond to threats of funding cutoffs
and inaccurate statements by the federal administration concerning the involvement
of state and local law enforcement agencies (“LEAs”) in federal civil immigration
enforcement. The report explains:

The federal administration’s recent reports and accompanying statements
regarding U.S. Immigration and Customs Enforcement (“ICE”) requests to LEAs
to detain individuals for civil immigration violations disseminated misinformation
and created an inaccurate and misleading picture of LEA activities.

LEAs that elect to limit their involvement in civil immigration enforcement are
acting lawfully and potentially shielding their jurisdictions from legal liability.
Federal law does not compel state and local governments and LEAs to participate
in federal civil immigration functions. Nor could it under the Tenth Amendment to
the United States Constitution. Moreover, LEAs that decline to detain individuals
pursuant to ICE detainer requests do not, on that basis, violate 8 U.S.C. § 1373, a
limited information-sharing statute that serves as one of the federal administration’s
stated reasons for cutting off federal funding to a jurisdiction.

By its current policy, the federal administration is placing state and local LEAs in
an impossible position. On the one hand, an LEA that declines an ICE detainer
request risks being designated a “sanctuary jurisdiction” and losing federal funds
to protect public safety and ensure other needed services. On the other hand, an
LEA that holds a person in custody solely on the basis of an ICE detainer request
that is legally insufficient may risk having a court find that the LEA violated the
U.S. Constitution or state law, thereby exposing the locality to monetary damages
in civil lawsuits.

Lawfully limiting LEA involvement in federal civil immigration functions can
enhance public safety, including by enabling LEAs to focus their limited resources
on combatting serious and violent crime in the communities they serve, and by
facilitating greater community cooperation with the justice system. Testimonials
and data provided in the report refute the federal administration’s recent assertions
to the contrary. These jurisdictions take appropriate steps to ensure that dangerous
individuals are not returned to the community.

State and local LEAs, including those that limit involvement in federal civil
immigration functions, routinely partner with federal law enforcement agencies,
including ICE, to promote public safety. Such activities include participation in
joint federal-LEA task forces and criminal investigations.

Our system of federalism gives state and local governments and LEAs substantial
autonomy to formulate policies and practices to protect their communities,




including how to expend limited taxpayer resources on law enforcement activities.
The undersigned Attorneys General understand that in communities with
significant immigrant populations, there are legitimate reasons why LEAs may
choose to lawfully limit their involvement in federal civil immigration enforcement.
This report provides critical information in support of the proposition that state
and local LEAs can and should exercise their discretion and best judgment in the
area of civil immigration enforcement in order to enhance public safety.




INTRODUCTION

Every day, state and local governments and law enforcement agencies (“LEAs”) across
the country make critical decisions about how they can best serve and protect their
communities. LEAs must consider multiple factors—including the needs and demographics
of the community, the patterns and types of criminal activity faced by the community,
and what state laws require and permit—to determine law enforcement priorities. One
important choice in this calculus is the extent to which an LEA participates in federal civil
immigration functions. Currently, more than 400 jurisdictions throughout the United
States, many with significant immigrant populations, have laws or policies that lawfully
limit LEA involvement in federal civil immigration enforcement.! Given their experience
and first-hand knowledge of their communities, many of these states and localities
have concluded that “[g]reater local involvement in immigration enforcement [causes]
community members to mistrust the police and result[s] in a decrease in cooperation,
hindering the ability of local law enforcement agencies to keep their communities safe.”

Recently, the federal administration has criticized a number of jurisdictions for lawfully
exercising their discretion to decline certain requests issued by U.S. Immigration and
Customs Enforcement (“ICE”). These requests—known as ICE detainer requests—ask
LEAs to hold named individuals in custody beyond the time when they otherwise would
have been released by the LEAs. The Attorney General of the United States has wrongly
accused LEAs that decline to hold individuals in custody solely pursuant to an ICE
detainer request of “willfully violat[ing] federal law” and “threaten[ing] public safety.”
The facts, however, show otherwise. Contrary to the federal administration’s assertions,
jurisdictions that decline to hold individuals solely pursuant to ICE detainer requests do
not violate any laws. And, by limiting their involvement in immigration functions and
focusing their limited time and resources on combatting serious and dangerous crimes,
LEAs in many communities enhance public safety.

OnJanuary 25,2017, the President signed Executive Order 13768, titled “Enhancing Public
Safety in the Interior of the United States” (the “Executive Order”). The Executive Order
grants authority to the Secretary of Homeland Security (“DHS Secretary”) to designate,
“in his discretion and to the extent consistent with law,” a jurisdiction as a “sanctuary
jurisdiction.”s The Executive Order deems those states and localities that “willfully refuse
to comply with 8 U.S.C. § 1373”—a federal statute that prohibits restrictions on sharing
citizenship and immigration status information with federal immigration enforcement
authorities—to be “sanctuary jurisdictions.” The Executive Order also suggests that
jurisdictions that do not comply with ICE detainer requests may be designated as
“sanctuary jurisdictions.”” The Executive Order directs the Attorney General of the United
States and the DHS Secretary to ensure that designated “sanctuary jurisdictions” are not
eligible to receive at least some, and perhaps all, federal grants.® In addition, the Executive
Order directs the Attorney General of the United States to take “appropriate enforcement
action” against any state or locality that violates the federal information-sharing law “or
which has in effect a statute, policy, or practice that prevents or hinders the enforcement
of Federal law.™

To date, at least six jurisdictions have challenged the constitutionality of the Executive




Order.* On April 25, 2017, in a case brought by the counties of San Francisco and Santa
Clara, California, the U.S. District Court for the Northern District of California issued
a nationwide preliminary injunction enjoining the part of the Executive Order that
authorizes federal officials to withhold

federal grants from designated “sanctuary
jurisdictions” and take other enforcement Qur s Vs tem Of

actions against them." The court found federalism giveS state and
that the threatened enforcement of the

Executive Order would deprive the counties l ocd l governmen [s and

of federal grants used to provide critical LEAs substantial
services to their residents.’? The court

further found that the counties are likely to [ ek¥1L0)z16) my o f ormulate
succeed on their claims that the Executive

Order is unconstitutional on multiple POliCieS and Pr actices to

grounds, including that it violates: pro tect their communities.

e Separation of Powers, as the
Executive seeks to wield the
spending powers that belong exclusively to Congress;'3

the Spending Clause, because the Executive Order imposes ambiguous conditions
on federal grants after the localities accepted the funds, there is no nexus between
civil immigration enforcement and the types of grants at risk, and the amount of
federal funding is so large that the threatened de-funding is unduly coercive;*4 and

the Tenth Amendment to the U.S. Constitution, as the Executive Order attempts to
conscript states and local jurisdictions into carrying out federal civil immigration
laws and functions.'

Another section of the Executive Order—one that is not subject to the nationwide
preliminary injunction—directs the DHS Secretary to issue a weekly report listing each
jurisdiction that declines to hold an individual in custody in response to a civil detainer
request issued by ICE.* ICE issued its first such report (the “Weekly Declined Detainer
Outcome Report”) on March 20, 2017.77 The report purported to list those jurisdictions
that declined to honor ICE detainer requests for the period January 28, 2017 to February
3, 2017, and included the national origin and alleged “notable criminal activity” of the
individuals named in the detainer requests.’® ICE subsequently issued a second report
for the period February 4-10, 2017, and a third report for February 11-17, 2017.2° As
described in more detail below, LEAs around the country have identified numerous
factual inaccuracies in these reports including, for example, the number of ICE detainer
requests received by the LEAs, the number of requests declined, and the descriptions of
the LEASs’ policies. In fact, the reports were so flawed that on April 10, 2017, the federal
administration announced that it was temporarily suspending their publication to allow
ICE to “analyze and refine its reporting methodologies.”

As noted, the federal administration is enjoined from implementing the funding part
of the Executive Order and has also stopped issuing error-filled reports—at least for
now. However, the administration has not corrected its false and derogatory statements




about states and localities that lawfully choose to limit their involvement in federal civil
immigration enforcement, and it continues to threaten these jurisdictions with the loss of
federal funds.?? The Attorneys General of New York, California, the District of Columbia,
Oregon, Rhode Island, Washington issue this report to correct the record and provide the
public with the facts about LEAs that choose to limit their participation in federal civil
immigration functions as well as an analysis of the laws that allow LEAs to do so.

As the chief law enforcement officers of our respective states, we work with our partner
LEAs to promote public safety and protect all individuals, including our most vulnerable
neighbors, from harm’s way. Armed with years of experience, many state and local LEAs
have determined that when any group in their community begins to fear calling the police
toreport a crime, or testifying in court against dangerous criminals, the entire community
is made less safe. A number of jurisdictions have cited these facts in support of their
reasoned decisions to limit LEA involvement in federal civil immigration functions—
as permitted under federal law—and focus their scarce resources on investigating and
stopping serious criminal activity. Such LEAs have demonstrated that these practices can
enhance, rather than threaten, public safety in their communities.

This Report is organized into three parts.

. Part I explains why LEAs that elect to limit
LEAs do not violate [#7{3Z involvement in civil immigration enforcement

. are acting lawfully and potentially shielding
law when they decline their jurisdictions from legal liability.

to fl/l m IR/ (@) D 00 1) /1ol Federal law does not compel state and local

governments and LEAs to participate in federal

request. civil immigration functions; as the federal

government repeatedly has acknowledged,

an LEA’s compliance with a detainer request is completely voluntary.? Moreover, LEAs

that decline to detain individuals pursuant to ICE detainer requests (and associated

administrative ICE warrants) do not, on that basis, violate 8 U.S.C. § 1373, one of the
Executive Order’s stated reasons for cutting off federal funding to a jurisdiction.

Part II provides information—drawn from many state and local law enforcement officers
throughout the United States with years of experience protecting communities—that
explains how lawfully limiting LEA involvement in federal civil immigration functions
can actually enhance public safety. The testimonials and data provided refute the federal
administration’s recent assertions to the contrary. Part II also describes the many other
ways in which state and local LEAs partner with federal law enforcement agencies,
including ICE, to promote public safety.

Finally, Part III catalogues some of the errors in the federal administration’s weekly
Declined Detainer Outcome Reports to date, and demonstrates how such reports
disseminate misinformation and create an inaccurate and misleading picture of LEA
activities.

Oursystem of federalism gives state and local governments and LEAs substantial autonomy
to formulate policies and practices to protect their communities, including how to expend




limited taxpayer resources on law enforcement activities. The undersigned Attorneys
General understand that, in communities with significant immigrant populations, there
are legitimate reasons why LEAs may choose to lawfully limit their involvement in federal
civil immigration enforcement. This report provides critical information in support of the
proposition that state and local LEAs can and should exercise their discretion and best
judgment in the area of civil immigration enforcement in order to enhance public safety.




PART I: Jurisdictions That Limit LEA Involvement in
Federal Civil Immigration Enforcement Can Do So
While Complying with Federal Law

The Attorney General of the United States recently suggested that LEAs that do not hold
individuals in custody pursuant to ICE detainer requests “violate federal law.”?4 This is
incorrect. No federal law requires LEAs to comply with ICE detainer requests. Indeed,
federal case law recognizes that LEAs have the discretion to decline to comply with ICE
detainer requests. And numerous federal courts have found instances in which LEAs
violated the Fourth Amendment to the U.S. Constitution when they held individuals
in custody pursuant to legally insufficient ICE detainer requests, thus exposing their
jurisdictions to significant financial liability.

A. ICE detainer requests are voluntary.

An ICE detainer request is a written request submitted to an LEA, asking the LEA to hold
an individual beyond the time when the individual is otherwise eligible for release by
the LEA so that ICE may take custody of that individual.?s LEAs do not violate any law
when they decline to fulfill an ICE detainer request. As the federal government repeatedly
has acknowledged, detainer requests are, in fact, requests and compliance is completely
voluntary.?® An LEA’s exercise of its discretion concerning whether to participate in
federal civil immigration enforcement therefore does not violate federal law.

The federal government has acknowledged that ICE detainers are voluntary for good
reason: attempts by the federal government to compel an LEA to administer a federal
immigration function, including fulfilling detainer requests, likely would run afoul of the
Tenth Amendment to the U.S. Constitution.?”” The Tenth Amendment limits the federal
government’s ability to mandate particular action by states and localities, including
in the area of federal civil immigration enforcement and investigations. As the U.S.
Supreme Court has held, the federal government cannot “compel the States to enact or
administer a federal regulatory program”™® or compel state employees to participate in
the administration of a federally enacted regulatory scheme.? These Tenth Amendment
protections also extend to localities and their employees.?° Indeed, the U.S. Court of
Appeals for the Third Circuit has held that immigration detainers, if viewed as commands
to state agencies, would violate the Tenth Amendment.3' The Executive Order cannot alter
this constitutional framework.

Under the Executive Order, states and localities that willfully refuse to comply with 8
U.S.C. § 1373 are deemed “sanctuary jurisdictions.”3? Pursuant to Section 1373, federal,
state, and local government entities and officials may not prohibit or restrict government
entities or officials from:

e sending to, or receiving from, federal immigration authorities “information
regarding the citizenship or immigration status, lawful or unlawful, of any
individual”;33

requesting from federal immigration authorities “information regarding the
immigration status, lawful or unlawful, of any individual”;




maintaining information regarding , . .
an individual’s “immigration status,” We 're not going lo seize

whether such status is lawful or h
unlawful; and someone - a numan

exchanging “with any other Federal, b emng - unless we have

State, or local government entity” probable cause to do so
information regarding an individual’s L

“Immigration status,” whether such under criminal law or
authority to do so under

civil law.

status is lawful or unlawful.34

By its plain language, Section 1373 applies
only to the sharing of information regarding
an individual’s “citizenship or immigration
status.” The statute has nothing to do with
detention, and LEAs do not violate 8 U.S.C. - Alachua Clell/lty, FL

§ 1373 by declining to hold people in custody . .
pursuant to ICE detainer requests.3° Sher lﬁ( Sadie Darnell

However,accordingtothe Executive Order’stermsandrecent statementsbyadministration
officials, jurisdictions that fully comply with 8 U.S.C. § 1373 but decline to fulfill ICE
detainer requests are still at risk of being designated as “sanctuary jurisdictions”—
and having the federal administration attempt to withhold federal grants. The Order
incorrectly conflates sanctuary jurisdictions with “any jurisdiction that ignored or
otherwise failed to honor any detainers,”?” and directs the Attorney General of the United
States to take “appropriate enforcement action” against any state or locality “which has
in effect a statute, policy, or practice that prevents or hinders the enforcement of Federal
law.”3® The Attorney General of the United States recently suggested that state or local
policies to decline detainer requests are “designed to frustrate . . . enforcement of
immigration laws.”3° Thus, “the Order appears to proscribe states and local jurisdictions
from adopting policies that refuse to honor detainer requests.”® As noted above, such a
federal mandate would likely violate the Tenth Amendment.+

B. Federal courts have held that LEAs may violate the Fourth Amendment
when they comply with ICE detainer requests.

All LEAs must comply with the Fourth Amendment to the U.S. Constitution and its
prohibition on unreasonable searches and seizures,** as well as similar provisions in their
respective state constitutions.? If an LEA chooses to comply with an ICE detainer request
and holds an individual beyond the time when he or she would otherwise be released
from local custody, the act of prolonging the period of custody must comply with state
and federal law. These include state and federal constitutional protections, most notably
the Fourth Amendment’s requirement that people not be deprived of their liberty without
probable cause.#

In accordance with these federal and state constitutional provisions, LEAs are authorized
under state laws to arrest and detain an individual suspected of an offense pursuant to
a warrant issued by a neutral magistrate, also known as a judicial warrant.45 An ICE
detainer request is not a judicial warrant signed by a neutral magistrate. Rather, it is




a request signed by a federal immigration official.4® Consistent with federal and state
constitutional requirements, state laws limit the circumstances under which an LEA may
— - arrest and detain an individual without a

Thefedeml administration judicial warrant. One of the exceptions to

. Tarer tat dl ] the judicial warrant requirement allows
IS ptacing State and loca an LEA to arrest and take custody of an

LEAs in an im DOSS ible individual if the officer has probable cause

. to believe the individual has committed

JooN ition. a separate criminal offense.# However,

the U.S. Supreme Court and other federal

courts have held that being removable from the United States is generally a civil matter,
not a criminal offense.*®

LEAs may violate the Fourth Amendment by, pursuant to an ICE detainer request,
holding an individual in custody beyond the individual’s ordinary release date when
the LEA has neither a judicial warrant nor probable cause to believe that the individual
has committed an independent criminal offense.# Detainer requests frequently fail to
provide sufficiently detailed and individually particularized information, leaving local
authorities unable to determine whether there is probable cause to detain an individual
beyond their ordinary release date.>°

In addition to potentially harming the reputation and effectiveness of the LEA, a judicial
finding that an LEA violated the U.S. Constitution by complying with an ICE detainer
request that is legally insufficient may result in financial liability. The following table lists

examples of recent monetary awards—i.e., judgments or settlements in civil cases—to
individuals who claimed that they were held unlawfully pursuant to ICE detainer requests:

e ae . Individuals .
Jurisdiction Detained Days Detained

New York, NY>! $145,000°2

Spokane County, WA $35,000 20

Jefferson County, CO / United

55
States of America* $90,000 47

Orleans Parish, LA>® $85,799.36°7 91/164

City of Allentown, PA / Lehigh
County, PA / United States of | $145,000%
America®®

Salt Lake County, UT® $75,000°! 46

Arapahoe County, CO% $30,000 3

Allegheny County, PA® $25,000 1

Los Angeles County, CA® $255,000 89

Clackamas County, OR% $127,473.14% 14

San Juan County, NM¢’ $724,000°8 Various




ICE also has erroneously subjected U.S. citizens to ICE detainer requests, as happened in
the Allentown, PA% and Allegheny County, Pennsylvania”™ cases cited in the chart above.
Syracuse University’s Transactional Records

The reluctance o f Access Clearinghouse found that from 2008 to
2012, ICE asked local jails to detain 834 U.S.

f OlkS lo come f orwari d citizens.5® ICE statistics from 2009 showed

that one particular ICE agent personally issued
because they e 77 detainers, 31 of which were later cancelled

undocumented and and only two of which led to an individual
being taken into ICE custody.” Evidence

f ear d€p07” tation is a demonstrated that the cancelled detainer

J requests indicated that the individual subject
WZMCh g reater P MbZlC was either a United States citizen or a lawful

Safety problem than permanent resident.” In Boston, ICE officials
failed to report statistics about agent-issued

/’lClVing peop le here who detainers as required by a 2007 national policy;

after collecting and reporting these statistics in
L4 be undocumented October 20009, reports revealed that agents in

but are not committi ng the Boston Field Office cancelled roughly two
detainers for every three that led to individuals

other crimes. being taken into ICE custody.”

In 2015, the U.S. Court of Appeals for the First

_ Circuitaffirmedadistrictcourt’sholdingthatICE
MOI/ltg Iy COunty ’ agents were not entitled to qualified immunity

MD Police C hlef for wrongfully detaining a U.S. citizen.”> The
number of U.S. citizens and other individuals

Thomas M. anger legally in the country who are wrongly detained
pursuant to inaccurate detainers may increase
as the current administration casts a wider net and increases enforcement activities. In
March 2017, for example, a U.S. citizen filed a lawsuit alleging that ICE detained him for
weeks without bringing him before a neutral magistrate, even though he repeatedly told
ICE officials that he was a citizen.” ICE errors can only be expected to increase now that it
is ICE policy to issue a detainer for every individual whom ICE believes to be a removable
immigrant convicted of a crime, no matter how minor the crime.

On March 24, 2017, ICE issued a new detainer request form—the Form I-247A—and a new
policy regarding detainer requests to LEAs.”” However, the new form and policy do not
consistently and reliably resolve the Fourth Amendment concerns identified by federal
courts in the cases cited above. Like its predecessor forms, the Form I-247A is signed by
an immigration official and states that there is probable cause that the named individual
is a removable alien.”® Under the new federal policy, one of two “warrants”—the I-200
“Warrant for Arrest of Alien” or the I-205 “Warrant of Removal/Deportation”—must now
accompany ICE detainer requests.” The I-200 alleges that the individual has committed
the civil violation of being removable from the United States. The I-205 alleges that the
individual is subject to removal/deportation. Like the Form I-247A, the warrants are
signed by immigration officials and not by a neutral magistrate,® and do not necessarily




cure the constitutional infirmities of previous detainer request procedures identified by
the courts.

LEAs throughout the country are aware of their obligations under the federal constitution
and state constitutions and laws, and attempt to comply with those obligations. For
example, at a recent press conference, members of the Florida Sheriffs Association
affirmed their commitment to upholding the law: “We are standing strong from the
standpoint of knowing the law and adhering to the constitutional rights,” said Sheriff
Sadie Darnell of Alachua County Sheriff’s Office, which was one of the Florida LEAs
listed on an ICE Weekly Declined Detainer Outcome Report. “We’re not going to seize
someone—a human being—unless we have probable cause to do so under criminal law
or authority to do so under civil law.”® Pinellas County, Florida Sheriff Bob Gaultieri
cautioned that the federal government is misleading the public about why LEAs are not
honoring ICE detainers: “We’re not cooperating the way they want because the courts
have told us that we cannot do what they are asking us to do. We have no jurisdiction.”s?

Similarly, the Washington State Sheriffs’ Association stated:

The arbitrary labeling of sheriffs as being “uncooperative”
does nothing to serve the purpose of public safety or protect
our communities. Sheriffs need to uphold what is legal and
whatisright and not bend to political pressure or convenience.
The public expects us to enforce the law while obeying the
law. Sheriffs intend to do just that.

Sheriffs cannot enforce federal civil (non-criminal law). That’s
why there are federal enforcement officers. Our sheriffs have
more than enough to do in dealing with local and state laws
in their communities.

What’s more, the recent threats from the federal government
to withhold federal funding from some agencies will
undermine safety in our local communities.®

By its current policy, the federal administration is placing state and local LEAs in an
impossible position. On the one hand, an LEA that declines a voluntary ICE detainer
request risks being designated a “sanctuary jurisdiction” and losing federal funds to
protect public safety and ensure other needed services. On the other hand, an LEA that
holds a person in custody solely on the basis of an ICE detainer request without a judicial
finding or other reliable showing of criminal probable cause to hold the individual —may
risk having a court find that the LEA violated the U.S. Constitution or state law, thereby
exposing the locality to monetary damages in civil suits.® “They’re trying to shame local
jurisdictions for not doing what is illegal,” said King County, Washington Sheriff John
Urquhart.®> Worse yet, when the inevitable lawsuit is filed, past experience shows that
the federal government does not come to the local jurisdiction’s aid. In fact, ICE officials
have argued that any civil liability should be imposed upon the state or local government




and not the federal government because it was the state or local LEA that actually held the
individual unlawfully.8¢

Seth M.M. Stodder—who served in the Obama administration as assistant secretary of
Homeland Security for Border, Immigration and Trade policy, and in the George W. Bush
administration as director of policy for U.S. Customs and Border Protection—“had never
been particularly sympathetic to the ‘sanctuary movement.” 8 However, the current
administration’s policies have caused Stodder to rethink his views and he now strongly
supports the decisions of states and cities to limit their participation in federal civil
immigration functions. As Stoddard has pointed out:

It’sironic that [Attorney General of the United States] Sessions
is threatening to withhold federal funds meant to improve
public safety, in order to coerce state and local governments
to adopt policies that many local police chiefs believe would in
fact undermine public safety. This is not right, and it plainly
violates the constitutional spirit of federalism. Local officials
know their local communities and public safety needs better
than anyone—and Washington needs to respect that.®®




PART II: Appropriately Limiting Voluntary LEA
Involvement in Federal Civil Immigration
Enforcement Can Promote Public Safety

State and local governments and LEAs are closer to the communities they serve than
the federal government and thus are in a better position to assess the needs of those
communities, including how best to use their limited resources to ensure public safety.
These assessments include determining how and when to become involved in federal civil
immigration enforcement, as permitted by law, and how to build the trust of immigrants
in their communities to ensure that victims and witnesses come forward to report crimes.

A. LEAs can choose to focus their limited resources on combatting crime
in the communities they serve.

When LEAs limit involvement in federal civil immigration enforcement, they are making
an informed choice that such activities drain scarce resources—including the time and
expertise of trained officers—that could otherwise be used to keep their communities
safe.® The Law Enforcement Immigration Task Force, a group of more than 60 sheriffs,
police commissioners, and police chiefs from around the country, has explained that a
number of law enforcement officials have determined that they can make the most of their
limited resources by focusing on the most serious threats to safety in their communities,
and by not participating in civil immigration enforcement:

Immigration enforcement on the state and local levels
diverts limited resources from public safety and undermines
trust within immigrant communities. State and local law
enforcement agencies face tight budgets and often do not
have the capacity or resources to duplicate the federal
government’s work in enforcing federal immigration laws.
Rather than apprehending and removing immigrants who
have no criminal background or affiliation and are merely
seeking to work or reunite with family, it is more important
for state and local law enforcement to focus limited resources
and funding on true threats to public safety and security.*

Many sheriffs and police chiefs support this prioritization of activities and resources
for their communities. For example, Rochester, New York Police Department (“RPD”)
Chief Michael L. Ciminelli, a 40-year law enforcement veteran, has explained that the
RPD does not participate in federal civil immigration functions unless there is a nexus
to criminal activity. That way, the RPD is able to focus on the community’s priority of
reducing gun violence and does not divert scarce resources away from achieving that
important objective.?! Pursuant to a city resolution, RPD officers do not engage in police
activities for the sole purpose of enforcing federal immigration laws or policies.>2 The RPD
will not inquire about the immigration status of an individual, including a crime victim,
a witness, or a person who calls or approaches the police seeking assistance, unless there




is a specific, articulable need to do so to investigate criminal activity.?3 Nor will the RPD
detain or turn over to ICE or U.S. Customs and Border Protection a person pursuant to a
civil immigration detainer request, or involve itself in civil immigration arrests.%

Many LEAs regularly re-examine how best to protect their communities with limited
resources. For example, King County,

Washington provided data to researchers . o

to assess how ICE detainer requests Courftl.es ﬂ.lat l.lml.te.d LEA
affected costs to the local government. [eleraalefolelalolaRiy] civil

The data included all inmates released [ . .
from a King County jail in 2011 who were lTI.”lmlg. ration enf orcement
either charged with a crime or released hlstorlcally have had

from jail after prosecutors did not file .
charges. The assessment found that ICE lower crime rates and

detainer requests resulted in significantly Stronger economaies than
comparable counties.

longer and thus costlier jail stays, failed
to primarily target serious criminals, and
consumed significant taxpayer resources.%

As Carl Neusel, Undersheriff of Santa Clara County, California and Interim Chief of
Correction, has stated, complying with ICE detainer requests “would strain resources for
running [the] jail . . . Any significant addition to the jail population would appreciably
increase the burden on the County jail’s staffing resources and aging jail facilities. Like
other inmates, all ICE detainees would need health care, programs, transportation,
security, housing and food. The cost of providing these services is significant and has
grown substantially in recent years.”*® Similarly, Southold, New York Police Chief Martin
Flatley recently said, “Our department is set up to do basic law enforcement for the Town
of Southold and really not to specialize in immigration work . . . . We're leaving that up to
the people that are being paid to do immigration work.”s”

B. Limiting LEA involvement in civil immigration activity can lead to
greater community cooperation with the justice system.

Many experienced sheriffs and police officers have found that LEA involvement with federal
immigration enforcement drives immigrants in their communities behind closed doors,
thereby decreasing the likelihood that crimes will be reported, trials will go forward, and
criminals will be prosecuted. Put simply, many LEAs have a sound basis for concluding
that their communities are less safe when an immigrant who witnesses a shooting does
not call the police, or does not come to court to testify against the accused, for fear that
he or she will be detained. It was for that reason that the President’s Task Force on 21st
Century Policing recommended “decoup[ling] federal immigration enforcement from
routine local policing for civil enforcement and nonserious crime,” as it “is central to
public safety” that “[1]Jaw enforcement agencies should build relationships based on trust
with immigrant communities.”® Many law enforcement officials have reached this same
conclusion about the communities they serve:




The Law Enforcement Immigration Task Force has explained that “[c]riminals
can use the fear of deportation to coerce these immigrants into silence, making
our communities less safe for everybody. As victims or witnesses of crime,
undocumented immigrants might be afraid to call authorities when criminal
activity is happening in their neighborhoods, and might even fear calling an
ambulance when someone is sick or injured. For law enforcement officers charged
with public safety, this situation creates breeding grounds for criminal enterprises
and undermines safe communities.”??

The Chief of Police for the City of Richmond, California observed that “community
safety is a responsibility for everyone, and not just a job for the police. This requires
active, engaged, and empowered neighborhood residents who freely interact with
police without reservations.”°°

San Francisco Police Department (“SFPD”) Commander Peter Walsh averred that
“[f]ostering trust and confidence between law enforcement and the community is
vitally important to SFPD. Without it, residents do not feel comfortable reporting
crimes, serving as witnesses, or assisting in investigations, thus harming San
Francisco as a whole and making it impossible for SFPD to effectively protect and
serve its residents.”!

Suffolk County, New York Police Commissioner Timothy Sini recently told a
reporter, “the last thing I want is a fearful community. Whether it’s fear of criminals
or fear of law enforcement. We solve crimes based on people coming to us. It’s
that simple. If people think they're going to get deported every time they speak to
a police officer, it’s not helpful.”°2

Montgomery County, Maryland Police Chief Thomas Manger publicly stated that
“[t]he reluctance of folks to come forward because they are undocumented and fear
deportation is a much greater public safety problem than having people here who
may be undocumented but are not committing other crimes. . . . Criminals thrive

in neighborhoods where people don’t trust

The coo pera tion o f the police. This is a daily struggle for us.”°3

undocumented victims Los Angeles Police Department Chief
Charlie Beck explained that “when you

and witnesses has been create a shadow population . . . that fears

. l y any interaction [with law enforcement],
cruciatr to numerous then you create a whole population of

arrests and succes Sfu / victims, because they become prey for
) human predators who extort them or
prosec utions. abuse them because they know they won’t

contact the police.”°4

e New York City Police Commissioner James O’Neill has advised his officers that
“[i]t is critical that everyone who comes into contact with the NYPD, regardless of
their immigration status, be able to identify themselves or seek assistance without
hesitation, anxiety or fear.”°s




e Riverhead, New York Police Chief David Hegermiller publicly stated that his
department’s policy is not to ask “anyone if they’re here legally or illegally. We only
deal with people that commit crimes. We're here to protect and serve everyone
in the Town of Riverhead and we don’t want anyone to be afraid to come to us to
report a crime . . . if they feel there’s a problem with their immigration status.”®

Providence, Rhode Island Public Safety Commissioner Steven M. Pare has
expressed that it is counterproductive to require local police to enforce immigration
law because it would destroy a fragile trust with the community and in particular,
undocumented immigrants who fear reporting crimes. Commissioner Pare
explained “[w]e shouldn’t be talking about sending police out to enforce these
laws,” but “we’re not going to

e ARCEl  S7afes and cities have a good
behavior. If there are bad .
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Santa Clara County,
California Sheriff Laurie
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example of the issue.
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of a teenage girl who disappeared on her way to school. “Had they feared that my
office would question their immigration status, or the status of their loved ones, it
is very unlikely they would have come forward.”°8

In amemorandum to his force, Lewis County, Washington Sheriff Rob Snaza stated
that to achieve their primary mission to keep the community safe, “we must build
confidence so victims and witnesses to crimes come forward to report such criminal
activity and/or seek assistance, as needed, without fear of becoming vulnerable to
immigration repercussions.” The memorandum reiterated that the Sheriff’s Office
serves all people within Lewis County regardless of their immigration status and
noted that all people with whom they come in contact are entitled to the rights and
protections of the state constitution and the U.S. Constitution.**

Even some past skeptics of so-called “sanctuary policies” are now supporters because
such policies can enhance public safety.’'® As former Homeland Security official Seth
M.M. Stodder has advised,

States and cities have a good reason to become sanctuaries
while Trump occupies the West Wing: It improves public
safety. If local law enforcement were to join the Trump
administration in a broad roundup of the undocumented
population, it would only drive people underground, making
them reluctant to cooperate with the police, report crimes, or




serve as witnesses for fear of being deported.™

ICE’s professed willingness to arrest and deport victims and witnesses participating in
criminal proceedings”? may hinder LEAs and prosecutors seeking to bring to justice
dangerous criminals who are victimizing immigrant communities or whose crimes are
witnessed by undocumented immigrants. According to reports, the Executive Order
already is having a chilling effect on the willingness of some immigrant victims and
witnesses to contact the police and testify in court. The Nassau County, New York District
Attorney’s Office of Immigrant Affairs runs a tip line for crime victims and would typically
receive up to ten calls each week. But since December 2016, it has received no calls."3 Art
Acevedo, chief of the Houston Police Department, reported in April 2017 that the number
of Latinos reporting rapes in Houston is down by more than 40 percent this year from
the same period last year."# The special victims investigations division in Montgomery
County, Maryland, which has a significant immigrant population, received approximately
one-half the volume of calls for sexual assault and domestic violence this year that it did
in the same period last year.”s In March 2017, the City of Los Angeles, California released
data showing that among the city’s Latino population, reports to police of sexual assault
dropped by 25% and domestic violence reports decreased 10% since the start of 2017 when
compared to the same period in 2016.""¢ Denver, Colorado City Attorney Kristin Bronson
reported that since issuance of the Executive Order, four domestic violence victims have
informed her office that they no longer wish to pursue charges against their abusers out
of fear that doing so will place them at risk of deportation.’” The El Paso County, Texas
District Attorney similarly reported that a domestic violence victim declined to pursue
charges out of fear of deportation.'®

A number of jurists are similarly concerned that ICE’s increased presence and arrests in
courthouseswillhinderthejustice system’sabilityto promote publicsafety. Inrecent weeks,
thechiefjusticesofthehighestcourtsinCalifornia, NewJersey,and Washingtonhavewritten
tothe Secretary of Homeland Security tourge him torestrict ICE activitiesin courthouses.™?

As the Chief Justice of New Jersey commented:

A true system of justice must have the public’s confidence. When individuals
fear that they will be arrested for a civil immigration violation if they set
foot in a courthouse, serious consequences are likely to follow. Witnesses
to violent crimes may decide to stay away from court and remain silent.
Victims of domestic violence and other offenses may choose not to testify
against their attackers. Children and families in need of court assistance
may likewise avoid the courthouse. And defendants in state criminal
matters may simply not appear.>°

Many jurisdictions with LEAs that limit participation in civil
immigration enforcement have demonstrated success in enhancing
public safety.

To support its policy goals, the current federal administration has made the unsupported
claim that jurisdictions that exercise their constitutionally protected discretion to limit
participation in civil immigration enforcement are endangering public safety. Evidence




demonstrates otherwise. For example, the administration has claimed that cities such as
New York City are “crumbling under the weight of illegal immigration and violent crime,”
as a consequence of their “‘soft on crime’ stance.” ' However, New York City’s murder
rate is down almost 47 percent from seven years ago,'>* and crime is at its lowest levels
since the New York City Police Department began comprehensively tracking such data a
quarter century ago.'*

Indeed, many cities that have large, vibrant immigrant communities and limit LEA
involvement in civil immigration enforcement are becoming safer, not more dangerous.
A recent study by the Center for American Progress found that counties that limited
LEA participation in civil immigration enforcement had lower crime rates and stronger
economies than comparable counties that did not.4 Another study found that adoption
of policies limiting local involvement in immigration enforcement had no effect on public
safety.’?5 Finally, the Cato Institute has noted that immigrants, including those without
legal status, are less likely to engage in criminal conduct than other members of the
community.*

Moreover, as the examples below demonstrate, the cooperation of undocumented victims
and witnesses has been crucial to numerous arrests and successful prosecutions. Such
cooperation becomes less likely when immigrants have reason to fear working with police
and prosecutors, or are afraid to appear in court to testify:

e In Albuquerque, New Mexico, a 23-year-old Mexican citizen and undocumented
immigrant who is married to an American chased down an alleged child abductor
and saved a 6-year-old girl.**”

Last year, Los Angeles Police Department officers had an encounter with a
suspected gang member that resulted in a vehicle chase, a foot pursuit, and shots
fired. An undocumented immigrant helped police locate the suspect by providing
a description and vehicle information.28

After her 10-year-old daughter was victim to a sex crime in 2012, an undocumented
immigrant mother reported the crime to a sheriff’s department in California and
cooperated in the investigation. The daughter testified against the perpetrator
during his preliminary hearing, and the perpetrator was convicted of a violation
of California Penal Code Section 288, subdivision (a), Lewd Act on a Child. The
daughter has received treatment and has been honored with numerous academic
achievement awards.*

A 13-year-old girl was the victim of sexual abuse and rape that resulted in pregnancy
in 2016. The girl was terrified to report the rape and abuse, but her mother, an
undocumented immigrant, supported and encouraged her to report the crimes
to a sheriff’s department in California. As a result of the mother and daughter’s
cooperation, the abuser was convicted and sentenced to 36 years in prison.!s°

In 1993, when he was 19 years old, an undocumented immigrant from Mexico
witnessed his friend murdered at a party. The man picked the shooter’s cousin
out of a photo line-up and testified against him in court. However, the shooter
remained at large for 17 years—until 2010—when police finally apprehended




the man. The undocumented immigrant testified against the shooter, who was
convicted of his crimes.s!

In 2008, an undocumented immigrant man served as a key witness in the
investigation and prosecution of a violent criminal in an attempted murder case.
The man was shot by the perpetrator and spent several weeks in the ICU after
surgery to the femoral artery in his thigh. He then provided investigators with a
first-hand account of the crime and identified the perpetrator in a photo lineup.
His recovery period was lengthy due to the bullets lodged in his thigh. Despite
being unable to walk fully on his own while he recovered from surgery, the man
identified the perpetrator in court and assisted the prosecution at trial. Because of
his assistance, the Los Angeles District Attorney’s Office secured a conviction on
two counts of attempted murder and the perpetrator was sentenced to 19 years in
state prison.'32

The Baltimore City, Maryland Police Department has received cooperation from
undocumented immigrants on a number of criminal investigations:!33

o A victim who was cleaning a house was assaulted when the defendant
entered the house and struck the victim repeatedly with a wooden baseball
bat. The victim’s injuries included swelling to the head and arm. The victim
reported the incident to the police, gave a statement to the detective, and
identified the defendant via a photo line-up. The defendant subsequently
entered a guilty plea.

o A female victim was walking down the street when approached by the
defendant, who displayed a white trash bag that appeared to contain a
handgun. The defendant robbed the victim of $15.00. The victim immediately
sought help and gave a description to police, participated in a pre-trial
interview, and maintained contact with the prosecutor assigned to the case
throughout the proceedings. The defendant was accused of committing
several robberies in the community and the victim’s cooperation helped the
prosecutor secure a global plea agreement.

A female victim residing in a rooming house was assaulted by the defendant,
who also rented a room in the house. The defendant forced entry into the
victim’s locked bedroom door and forced sexual intercourse while holding
a knife to the victim’s throat. During the forced sexual encounter, the
defendant repeatedly bit the victim, who also suffered lacerations to her
thighs from the knife. The victim contacted police immediately, gave a
recorded statement, sought medical treatment, and cooperated with the
prosecution of the defendant.

The examples set forth above are just a few illustrations of how LEAs are able to enhance
public safety by limiting their participation in federal civil immigration enforcement and
thereby build trust with the immigrant community.




D. LEAs that limit involvement in federal civil immigration enforcement
may still take appropriate steps to ensure that dangerous criminals
are not returned to the community.

Contrary to the current administration’s statements, LEAs may limit their participation
in civil immigration enforcement while taking appropriate measures to cooperate with
federal agencies, including ICE, to protect their communities from immigrants who
commit serious crimes. This cooperation takes many forms. For example, an important
way in which LEAs across the country assist ICE is by sending fingerprints of individuals
in LEA custody to the Federal Bureau of Investigation (“FBI”), which in turn provides
that information to ICE. ICE then uses the fingerprint information to determine if the
LEAs are holding any undocumented individuals.’3* In New York, state law ensures full
cooperation with ICE in state correctional facilities, which house those convicted of the
most serious crimes.'35 As part of that cooperation, the New York State Department of
Corrections and Community Supervision has released more than 14,000 state inmates to
ICE custody in recent years.'3® New York even instituted a program that encourages early
deportation of those inmates, saving the state more than $150 million since the program’s
inception.’® A Washington statute requires state and county correctional facilities to
collect immigration information and, for non-citizens, to notify federal immigration
authorities of the date and reason for commitment, the length of the sentence, the
person’s country of citizenship, and the date when the person last entered the United
States.3® Prisons and county jails statewide comply with this requirement. The Declined
Detainer Outcome Reports labeled Rhode Island as a jurisdiction with policies that limit
cooperation with ICE. However, ICE officials have long been able to directly access the
Rhode Island Department of Corrections’ computer system, which contains information
on every individual taken into custody.'3® If ICE officials determine that a particular
inmate in the Department’s custody warrants further scrutiny, ICE officials may enter
the correctional facility at any time to interview the inmate concerning their immigration
status.

. Furthermore, LEAs in sanctuary jurisdictions
LEAs in Sancz‘uary can and do fully cooperate with federal

e e Je s authorities in investigating serious and violent
J urisdictions can and do criminal activity. For example, the Rochester,

fl/l / ly cooperate with New York Police Department (“RPD”) actively
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and violent criminal narcotics.”® In fact, through its involvement
L in the FBI-led Joint Terrorism Task Force, the
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a New Year Eve’s attack at a Rochester bar.'#* The man was ultimately found guilty of
conspiring to provide material support to known terrorist group ISIS, and sentenced to
20 years in prison with 50 years of post-release supervision.’#> RPD policy also makes
clear that officers may detain and turn over to ICE or CPB a person named in a judicial




warrant or federal criminal arrest warrant, and may assist law enforcement officials in
making a lawful warrantless arrest for a federal crime.3 RPD officers also respond to
assist CBP or ICE in situations involving an imminent threat to life or safety.'4

Washington state and local law enforcement officials similarly participate in multiple
task forces and criminal investigations with their federal counterparts. For example,
the Washington State Patrol and more than 25 local sheriffs and police departments
partner with a number of federal agencies—including the Bureau of Alcohol, Tobacco,
and Firearms, Drug Enforcement Administration, FBI, Border Patrol, CBP, and U.S.
Marshals—to form the Northwest High-Intensity Drug Trafficking Areas (HIDTA).
The Northwest HIDTA’s mission is to reduce drug trafficking, money laundering, and
drug-related violent crimes in seven Washington counties, as well as to reduce demand
by supporting treatment and effective demand reduction programs.#> The Washington
State Internet Crimes Against Children (ICAC) Task Force, which is housed in the Seattle
Police Department, recently conducted a multi-agency operation to identify individuals
who sought to engage in sexual activities with children, which resulted in the arrest of 11
suspects in February 2017.4° The Vancouver Police Department and Washington State
Patrol led the operation, which included participation by the Washington State Attorney
General’s Office and the FBI.

Other LEAs have had long, productive partnerships with federal law enforcement. That’s
why Snohomish County, Washington Sheriff Ty Trenary was “baffled as to why my agency
would be listed as a county that has a policy of ‘non-cooperation’ in ICE’s first declined
detainer report. . . . We have a clear track record of working with ICE when they are
conducting a criminal investigation on one of our inmates.”# Indeed, all members of
the Washington State Sheriff’'s Association support and cooperate with ICE in their
efforts to track and deport criminal aliens.4® As Mark Nelson, Cowlitz County Sheriff and
President of the Washington State Sheriffs Association, stated, “[L]et there be no mistake:
sheriffs support and cooperate with ICE in their efforts to identify and deport criminal
aliens. Preventing crime and holding criminals accountable are key duties to our elected
positions.”49

Additionally, each state’s criminal justice system provides protection against dangerous
individuals being released back into the community, including procedures to limit bail
for, and impose post-conviction sentences of imprisonment on, those determined to be
dangerous. These systems are supervised by neutral judges who determine if and when to
hold individuals charged with and convicted of crimes.

Thus, contrary to the federal administration’s assertions, a number of state and local
LEAs utilize many tools—including partnerships with federal law enforcement agencies—
to enhance public safety.




PART III: The Federal Government’s Declined Detainer
Outcome Reports and Accompanyin Statements
Were Inaccurate, Incomplete, and Misleading

As directed by the Executive Order, and as part of the federal government’s efforts
to pressure localities into complying with ICE detainer requests, ICE began issuing
“Declined Detainer Outcome Reports” in March 2017.15° ICE published three reports
before the administration temporarily suspended further publication due to the numerous
inaccuracies reported by LEAs throughout the United States.’> The reports to date, as
well as the inaccurate statements accompanying their issuance, misled the public about
LEAs’ level of cooperation with federal officials and contained material inaccuracies
about LEAS’ practices.

A. The reports and the administration’s public statements ignored LEA
cooperation with ICE and viable, constitutional alternatives to ICE
detainer requests.

The Declined Detainer Outcome Reports presented an incomplete picture of LEAS’ roles
by ignoring regular cooperation between LEAs and federal immigration authorities
through a host of mechanisms other than compliance with ICE civil detainer requests, as
described above in Part II. D. For example, New York State law ensures full cooperation
with ICE in state correctional facilities,’>> and New York has a program that encourages
early deportation of those inmates.!53

Moreover, while the federal administration chastised LEAs for not holding individuals in
custody pursuant to ICE detainer requests, the administration ignored viable alternatives
to such requests that would both satisfy constitutional requirements and achieve
ICE’s goals. For example, federal law provides that ICE may arrest and detain aliens
while awaiting a removal decision under
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either independently or as part of a cooperative investigation, ICE may assist an LEA
in establishing probable cause concerning a criminal offense—including one of many
enumerated federal criminal immigration offenses.’s® Either scenario might enable an
LEA to satisfy its Fourth Amendment obligations and allow ICE to obtain custody of the
target individual.

Given these options, ICE’s continued reliance on detainers that may not withstand
constitutional scrutiny is troubling. As Snohomish County Sheriff Ty Trenary pointed
out, “[i]f ICE truly felt that these offenders were a danger to society, they would establish
probable cause and seek an arrest warrant, just like any other law enforcement agency.”5”

B. The reports contained incomplete and inaccurate information.

A number of LEAs have identified problems with the way in which information was
presented in the Declined Detainer Outcome Reports released to date, as well as multiple
errors in the data.

Section I of each report listed the ICE detainer requests issued throughout the United
States for a one-week period, but did not state the number of detainers that were honored,
declined, or remained outstanding. The reports also failed to provide any details about
the individuals who were the subjects of the ICE detainer requests during that one-
week period.’s® Available data establishes that many individuals subject to ICE detainer
requests have no criminal record at all, or no record of any significant criminal activity.
ICE’s own data for available periods shows that nearly 50% of the detainer requests issued
were for individuals with no criminal convictions at all,’®® while another approximately
30% of detainer requests were issued for individuals with “Level 2” or “Level 3” offenses,
as defined by ICE, which generally include property crimes and misdemeanors.**° ICE’s
data further demonstrates that detainer requests predominantly target those with no
criminal convictions or those with convictions for minor offenses such as traffic offenses
and marijuana possession.’ In the end, fewer than 15% of detainers targeted immigrants
who were convicted of serious crimes.’** Thus, the administration’s argument—that
LEAs endanger public safety when they refuse to spend scarce resources to detain each
individual named in an ICE detainer request—is unsupported by the evidence.

Section II of each report purported to list each individual subject to an ICE detainer who
was released by a jurisdiction “that declined detainers during the [relevant] period,” along
with the individual’s alleged notable criminal activity.'*® This ignored the fact that ICE
may obtain custody of the individual through alternative means, such as those described
in Part III.A above. Moreover, in Section IV of the reports, ICE admitted that the lists
included individuals about whom the LEA “may have technically provided notification to
ICE in advance of an alien’s release,” but ICE unilaterally decided that the LEA’s notice
was not “sufficient.”*4 Yet ICE provided no concrete explanation as to what constituted
“sufficient advance notification” or why the notice provided was deemed insufficient.

Finally, ICE acknowledged that it “does not document, in a systematically reportable
manner, the immigration status of an alien at time of detainer issuance.”® Thus, the
reports failed to demonstrate that, at the time an LEA declined a detainer request, ICE
had provided sufficient information to the LEA to establish that the individual listed was




removable from the country.

The Declined Detainer Outcome Reports issued to date contained numerous inaccuracies,
as detailed further below. But complete verification of the three issued reports and any
future reports is impossible because the administration is now refusing to provide the
underlying data that historically has been made available. A leading source of ICE-related
data—Syracuse University’s Transaction Records Access Clearinghouse—reports that
ICE has instituted new barriers to data access that make it difficult to evaluate ICE’s
activities.’®® This includes information that could allow state and local authorities and
members of the public to check the accuracy of the reports.

Some of the identified errors in the Declined Detainer Outcome Reports issued to date are
set forth below by jurisdiction.

California

According to the first report, the Alameda, California Sheriff's Santa Rita Jail
declined an ICE detainer issued in January against a Cambodian citizen who
was convicted of a domestic violence charge. But the Alameda County Sheriff
disputed this claim. “Just to make sure we’re doing our job right, we looked into
ICE’s detainer list, but we could not find the specific case that corresponded in our
records with what ICE listed,” said Sgt. Ray Kelly of the Alameda County Sheriff’s
Office. “When we contacted ICE to do a follow-up, they were unable to provide us
with the name of the person, and nothing matching that date and time was in our
records.”

Santa Barbara County, California was incorrectly listed in the first detainer report
as having received a detainer request for an individual from Mexico who had been
convicted of forgery. ICE acknowledged that the individual sought was not in Santa
Barbara. But in the following week’s report, Santa Barbara was included in the
“top ten list” of the highest volume of detainers issued during that time period to
jurisdictions which restrict cooperation with ICE. The county sheriff said this was
not statistically possible.*¢®

Minnesota

The Hennepin County, Minnesota Sheriff’s Office called the reports “incorrect in
many ways,” noting that it had cooperated with ICE requests, including notifying
ICE of theimminent release of two undocumented individuals who were transferred
into ICE custody.'®

New York

According to the first report, ICE recently issued nine detainers in Franklin County,
New York over a period of six days. Kevin Mulverhill, Franklin County’s sheriff,
said his jail has not had that many detainers in six years.”° ICE subsequently
acknowledged that Franklin County, New York was erroneously included in the
report, which ICE claimed was “due to a data processing error.””* But ICE again
erroneously listed Franklin County, New York in the second report.'”




The first report included Nassau County, New York in the “top ten” list of Highest
Volume of Detainers Issued to Non-Cooperative Jurisdictions for the relevant
time period. But according to the county sheriff and others, the Nassau Sheriff’s
Department routinely cooperates with ICE on detainers.'”

The second and third reports state that New York City will not honor ICE detainers
pursuant to a local law. However, the city states that it will detain individuals
pursuant to ICE detainer requests if the individual is on the terrorist watch list or
has committed a violent crime.'74

Pennsylvania

The first report stated that three undocumented immigrants in the Philadelphia,
Pennsylvania region with serious criminal histories had been released after local
officials declined to detain them at the request of immigration agents. But officials
in Philadelphia and Chester County were quoted in news media as saying that in
two of those three cases, their records did not match the data in the federal report.'7s

o In one instance, federal officials said Philadelphia declined an April 17,
2015, detainer request for a Jamaican national charged with a crime. But
Philadelphia officials said they have no record of a Jamaican national
charged with any crime on or around April 17, 2015.

ICE said it had submitted a detainer request to Chester County for a person
from El Salvador on February 29, 2016, with the detainer declined February
3,2017. In asubsequent report, ICE acknowledged that this was erroneous.'7

Maryland

Maryland disputed all three ICE detainer requests that the March 20, 2017
report alleged were declined. The three Maryland jurisdictions referenced
in the report—Baltimore County, Montgomery County, and Prince George’s
County—have reviewed their files and found no record of immigration
detainers being issued or denied on the dates identified in the report,
leading one county executive to conclude that “[t]he report isn’t accurate.”””

ICE has recognized the numerous inaccuracies in the Declined Detainer Outcome Reports
to date and suspended publication of further reports to “analyze and refine its reporting
methodologies.””8 While this is a positive step, the federal administration’s decision to not
publicly release data on which the reports are based unnecessarily impedes the public’s
ability to verify the accuracy of the reports going forward.




CONCLUSION

Under our system of federalism, state and local jurisdictions have the discretion to make
policy choices as to the law enforcement priorities for their communities, including

the decision to limit LEA participation in federal civil immigration functions. This
report demonstrates that many LEAs throughout the country can and do limit their
involvement in civil immigration enforcement in ways that fully comply with federal law
and enhance public safety. It is the position of the undersigned Attorneys General that
the decision to limit LEA involvement in federal civil immigration enforcement should
be left to the informed judgment of these jurisdictions so long as they comply with
federal law.
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Chief Dean M. Smith, Oshkosh, WI

Federal Law Enforcement Officers Association (FLEOA)
Middle Eastern Law Enforcement Officers Association (MELOA)
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